WHEN ARE REASONS REQUIRED IN AN ADJUDICATOR’S DECISION  

Adjudication has proved to be a popular forum with construction professionals and who could blame them when the process promises to unlock cash within 28 days from start to finish. 

As the Courts narrow the grounds upon which a challenge to Adjudicators’ decisions can be mounted, Defendants choose to ignore Lord Justice Chadwick’s sentiments[footnoteRef:1] and have become more resourceful to avoid an enforceable decision.  [1:  Carillion Construction Ltd v Devonport Royal Dockyard Ltd [2005] EWCA ] 


Defendants are now challenging the validity of decisions on two principal points:

	(a)	The Decision is unintelligible; and/or 

	(b) 	The Adjudicator has failed to do what he ought to have done.

One of the causes for the aforesaid is the lack of reasons in reaching the decision. 

Some Adjudication rules expressly don’t require the Adjudicator to give reasons. In Multiplex v West India[footnoteRef:2] Justice Ramsey confirmed that under such rules there was no duty to give reasons unless asked, even if there were, such reasons could be cursory.  [2:  [2006] EWHC] 


Due to time constraints the Adjudicator cannot give reasons why he has rejected each and every contention canvassed by the Parties, nor does the Adjudicator have to set out each step by which he reaches his conclusion. However, there is a distinction between criticisms of the ‘reasons’ and a failure to deal with an ‘issue’ raised by the Parties, Petroships v Petec Trading[footnoteRef:3]. [3:  [2001] 2 Lloyd’s] 


So what is the standard and detail required when giving reasons?

The reasons need to be sufficient to demonstrate that the issues to be decided have been addressed.  The tribunal may have to decide various subsidiary questions en route, some will be critical to his decision and some once decided may fade away see Check Point v Strathclyde[footnoteRef:4]. [4:  [2003] EWCA] 


Justice Jackson stated this in Carillion v Devonport[footnoteRef:5]: [5:  Carillion v Devonport [2005] EWHC] 


“If an adjudicator is requested to give reasons... in my view a brief statement of those reasons will suffice. The reasons should be sufficient to show that the adjudicator has dealt with the issues remitted to him and what his conclusions are on those issues. It will only be in extreme circumstances.... that the court will decline to enforce an otherwise valid... decision because of the inadequacy of the reasons given. The complainant would need to show that.... he has suffered a substantial prejudice.”

When Thermal Energy Construction Ltd sought to enforce an Adjudicator’s decision awarding it £905k against AE & E Lentjes (UK) Ltd[footnoteRef:6] the court dismissed its application on the basis that the Adjudicator had not given sufficient reasons; let me explain! [6:  2009 EWHC ] 


During the Adjudication AE raised a hopeless and chance set-off seeking £3.75m. I say this because the set-off amounted to around 4 short paragraphs in its entirety and the same set-off was unequivocally dismissed by the next Adjudicator. Nonetheless the first Adjudicator had failed to give proper or adequate reasons in his decision regarding this set-off/counterclaim. Rightfully HHJ Davis followed Carillion and adopted the correct test that AE would need to show:

	(i)	Reasons were absent or intelligible; and
	(ii)	It had suffered substantial prejudice

HHJ Davis stated that an Adjudicator is obliged to give reasons so as to make it clear that he has decided all the essential issues, so the parties can understand what it is that the Adjudicator has decided and why. Further HHJ Davies noted that there was simply no express reference to the set-off. This left AE in a prejudicial position in that AE had lost the opportunity of having that defence dealt with. Jurisdictional issues would have prevented AE commencing Adjudication on the same subject matter. 

The Adjudicator could not have corrected his decision under the slip rule as this vehicle is reserved for clerical/arithmetical errors and clarifying ambiguities, and not re-writing/re-calculating the decision, YCMS Ltd v Grabiner & Grabiner[footnoteRef:7]. [7:  2009 EWHC] 


On the face of the decision there was a substantial injustice and the decision was not enforced.

In conclusion, Defendants continue to forensically fine-toothcomb through the decisions scrabbling about to find an argument, however tenuous, that may resist payment and the courts continue to resist dissatisfied Defendants because of the quality of the decisions; but what is not tolerated is if the Adjudicator has not addressed all the salient issues en route to the decision. 

Anthony Edwards

Barrister-at-Law
Chartered Arbitrator FCIArb Dip ICArb
Accredited Adjudicator 
Accredited Mediator (CEDR, TeCSA, CIArb)
BSc (Hons) Quantity Surveyor

